464 SUPREME COURT.

Joun Lawg AND ‘Sarax C. Lane, wire oF THE sad Jomw, aNp Eil-
ZABETH IRION, AN INFANT UNDER TWENTY-ONE YEARS, WHO SUES BY
Joux LANE HER NEXT FRIEND, COMPLAINANTS AND APPELLANTS, .
Joun W. Vick, SareEanT S. PRENTISS ET AL., DEFENDANTS,

Newit Vick made the following devises, viz.:

2dly. I will and bequeath unto my beloved wife, Elizabeth Vick, one equal share
of all my personal estate, as is to be divided between her and all of my chil-
dren, as Ber own right, and at her own disposal during her natural life; and
also, for the term of her life on earth, the tract of land at the Open ' Woods on
whichi I now reside, or the tracts near the river, as she may choose, reserv-
ing two hundred acres however, on the upper part of thé uppermost tract, to
bé laid off in town lots at the discretion of my executrix and executors.

3dly. I will and dispose to each of my daughters, one equal proportion with my

- sons and wife, of all my personal estate as they come of age or marry; and
to my ‘sons, one equal part of said personal estate as they come of age, toge-
ther with all 'of my lands, all of which lands I wish to be appraised, valued,
and divided when my son Westley arrives at the age of twenty-one years, the
said Westley having one part, and my sorn William having the other part of*

+ the tracts unclaimed by my wife, Elizabeth ; and I bequeath to my son Newit,
at the death of my said wife, that tract which she may prefer to occupy. I
wish it to bedistinctly understood, that that-part of my estate which my son
Hartwell has received shall be valued, considered as his, and as a part of his.
portion of my estate.- :

1 wish my exccutors, furthermore, to remember, that the town lots now laid off,
and hereafter to be laid off; on the aforementioned two hundred acres of land,
should be sold to pay my’ just debts, or other engagements, in'preference to

" any other of my property, for the use and benefit of all my heirs.
. From the-provisions-of the will it appears.not to have been the intention of the
testator to include the town lots.in the devise of his lands to his sons.

But these town lots must be sold, lafter ‘the payment of debts, for the use and
benefit of all the heirs of the testaor. :

The mere construction of a will by a State Court, does not, as the construction
of a -statuté of -the state, constitute a rule of decision for the courts of the
United States.’ If such construction by a State Court had been long acqui-
esced jn, so.as to become a rule of property, this court would follow it.

Tas was an appeal from the Circuit Court of the United States
for the southern district of Mississippi, sitting as a court, of equity.
. The case was this. .
In 1819, Newit Vick, a citizen of the state of Mississippi, died,
- leaving a wife and the followixig;)‘s_hildren‘: '
Sons.—Hartwell Vick, John ‘Westley Vick, William Vick, Newit
© H. Vick. ) X
. Daughters—Nancy, Sarah, Mary, Eliza, Lucy, Matilda, Aman-
da, Martha, Emily. .
" The wife, however, died in & few minutes after her husband:
In October, 1819, the will of the deceased was admitted to pros
‘bate in the Orphan’s Court of Warren ‘county, and was as follows: .
«Tn the name of God, Amen! I, Newit Vick, of Warren county;
and state of Mississippi, being of perfect mirid and memory, and-
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calling to mind the mortality of life, and knowing that it was ap-
ointed for all- men once to die; do make and ordain this my last
will and testament, in the manner and form following, to wit:

¢ Primarily, and first of all, I give and dispose my soul ‘into the
hands of Almighty God, who gave it, and my body, I recommend
to be buried in a Christian-like and decent manner, according to the
discretion of my executors. .

“2dly. I wil and bequeath unto my beloved wife, Elizabeth
Vick, one equal share of all my personal estate, as is to be divided
between her and all of my children, as her own right, and at her’
own disposal during her natural life ;' and also, for the term of her
life on éarth, the tract of land at the Open Woods on which I now
reside, or the tracts near the river, as she may choose, reserving two
hundred acres however,-on the upper part of the uppermost tract,
to be laid off in town lots at the discretion of my executrix’ and
executors. ' .

¢ 3dly. I'will and dispose to each 6f my daughters, one equal
proportion with my sons and wife, of all my personal estate as they
come of age or marry ; and to my sons, one equal part of said per-
sonal estate as they come of age, together with all of my lands, all

* of which lands I wisk to be appraised, valued, and divided when

my- son Westley arrives at the age of twenty-one years, the said

Westley having one part, and my son William having the other

part of the tracts unclaimed by my wife, Elizabeth ; and I.bequeath-
to my son Newit, at the death of my said wife, that tract which she

‘may.prefer to occupy. I wish it to be distinctly understood, that

“that part of my estate which my son Hartwell has received shall be

valued, considered as his, and as a part of his portion of my- estate.

. “4thly and lastly. I hereby nominate and appoint my beloved
wife Elizabeth, my son Hartwell, and my nephew Willis B, Vick,

my sole and only executrix and executors of this iy last will and

testament. It is, however, furthermore my wish that the aforesaid

Elizabeth should keep together the whole of my property, both real

personal, reserving the provisions before made, for the raising, edu-

cating, and benefit of the before-mentioned children. - :

‘It must be remembered, that the lot of two acres on the bank
of the river on which-a saw-mill house is erected, belongs to myself,
son Hartwell, and James H. Center, when the said Center pays his
proportional part. ' ’

“I wish my executors, furthermore, to remember, that the town
lots now laid off, and hereafter to be laid off, on the aforementioned
two hundred acres of land, should be sold to pay my just debts, #ir
other engagements, in preference to any other of my property, for
the use and benefit of all my heirs, and that James H. Center have
a title made to him for one lot already laid off of half an acre in
said two hundred acres, and on Wwhich he has builded, when he
pays to xﬁ% executors the sum of three hundred dollars.

" Vo, III.—59 ‘ '
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¢ In. testimony whereof, I have hereunto set my hand and seal,
this 22d day of August, in the year of our Lord ]%9

¢ The words interlined, ¢ for the use: and benefit of all my heirs,’
before signed. Newrr Vicg, [sesr.]

Fosrer Cooxk,
Epwiv Coox,
B. Vack.”

The wife being dead, Hartwell, one of the executors, virtually
renounced the executorship, and Willis the other executor gave the
necessary bond and took out-letters testamentary ; but being in bad
health, he ‘was; with his own consent, removed. John Lane, one
of the’ complainants who ‘had married Sarah, one of the daughters
of the-testator, then took out letters of administration with the will
annexed, and filed accounts, from time to time, until the year 1829,
when he filed his final account and was discharged. He reported
the sale. of ‘sixty-seven town lots at various prices and to various
persons.” The debts of the testator were all paid.

In 1831, John Westley Vick sold a'portion of his interest, which
was subdivided by sundry mesne conveyances, and came into the
possession of several holders.

In 1838, the plaintiff, being residents of Louisiana and Tennes-
see, filed their bill against all the ofher descendants of the testator
and claimants utider them. It recited the facts 4bove set forth, an
proceeded thus:— ,

¢ Your orators would further allege, that some years since the
said Willis B. Vick departed this life, and that for some years all
the executors of the last will and testament of said Newit Vick have
been dead. - Your orators allege, that only a few lots had been laid
offand sold by Newit Vick,mn his lifetime, and that your orator,
John Lane, as administrator; with the will annexed, laid off by actual
_ survey the said town of Vicksburg, off’ of the upper end of the up-
permost tract, referred to in said will ; ‘which will, as your henours
will perceive, directed the same to-be done. Lots and parts of lots
have been sold from time to time by the, said administrator, and the
amounts of the sales applied to the payment and liquidation of the
debts of the said Newit Vick, until all the debts whicb he, the said
Newit Vick, owed, so far as are known, have been paid off and dis-

cha.r%?]il. )

“They would further. state, that there yet remain lots and parts
8f lots, and parcels of ground in said town, and on said two hundred

- deres, which are unsold, and more especially, that part of said town
kmown by the name of ¢ Commons,’ and ¢ Levee street,” which haye
descended to the heirs of said Newit Viek, hereinafter mentioned.
They would further represent, that the powers of said Lane, admi- -
nistrator, to sell the unsold lots; parcels of ground, as above stated
aforesaid, have been doubted and bfought into question, which
rendets it to him a matter of prudence and sound discretion to
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stop the sales, since the debts.of Newit Vick have-been paid, and
ask the advice of this honourable court, sitting in chancery, wha
have the burden, and whose duty it is t explain the nature of all
.trusts, and decree the performanee of the same, to say what shall
be done with the residue of the unsold lots, and parts of lots,
commons, Levee street, &c., in said town, and on said two hundred
acres.’

It concluded thus:— )

“Your orators pray your honeurs, upon a final hearing of this
cause,-to-decree a division and partition of the aforesaid lots, parts *
of lots,-commons, and Levee street,’to be made between them-and
the _other- heirs -of Newit Vick; and that said claimants shall be
put into possession of the part ‘allotted.to her or them, and that the
defendants - shall -account for the rents and profits which they have
respectively received... .Or if a partition and"division of the ground
aforesaid, as above asked for, is not, in the opinion of this honour-
able ¢ourt, carrying the will of the testator, Newit Vick, into full and
complete effect, according to the true intent and meaning thereof,
then may your honours decree and order the said John Lane, admi-
nistrator with the will annexed, to proceed- to sell said grounds,
upon sich terins and credits as'you may deem’ proper, and then dis-
tribute the money among the several claimants; aceording to their
{)especti,x’fe interests, and grant all such other relief ds to justice may

elong. .

Soge of the defendants answeréd the bill, admitting the truth of
its staterhents, and corcurringin the prayer for a division, ¢ among
the several claimants, dccording to the .nature and extent of them
as heirs, and also under the will of Newit Vick ;> others concaried
generally, and prayed that their parts might be allotted to thém.

The parties made defendants, as vendees, &c., to wit, Prentiss, -
&c., demurred to the" bill; ‘and the cause being set down for hear-
ing on this state of preparation, the court, in June, 1842, sustained
-the demurrer, and-dismissed the bill.

* From this decree the complainants. appealed.

Ben Hurdin, (in-print,) for the plaintiffs-in error.
Criftenden, for the defendants in error.

This i5 one of the cases which was arguéd during ‘an -unavoidable
absence of ‘the- Reporter; -and-altiough he i5 enabled to give Mr.
‘Hardin’s argument, hé -regrets- that' he cannot furnish that of Mr.
Crittenden. -

.Hardin, after stating the case, pfoceeded thus:—

From the face of the will, and also the statemerits of the bill, it
appears that the testator owned a tract of land in the Open Woods,
a few miles froni the Mississippi river, on which he resided at his
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death; and also two tracts and parcels of land, included in one sur-’
vey, on the Mississippi, immediately below and adjoining the Wal-
-nut Hills. The lands on the Mississippi had only been surveyed
when the testator died, and- patented after his death. The second
clause in the will gives to the wife of the testator, ¢ for the term of
her life on earth, the tract of land at the Open Woods, on which he
then resided, or the tracts near the river,.as she may choose, reserv-
ing two-hundred acres, however, on-the upper part of the upper-
most.tract, to be laid off in town lots, at the discretion of my execu-
trix and executors.” The court will perceive that the two hundred
acres, on which the town.was to be laid off, are expressly reserved
out of the devise to the wife of the testator. In the third clause of
the will there is the following devise: “And to my sons, one equal
part of my said personal estate, as they come of age, together with
all my lands, all of whick lands I wish to be appraised, valued,
and divided, when my son Westley arrives at the age of twenty-one
years ; the said Westley having the one part, and my son William
having the other part of my tracts unclaimed by my wife Elizabeth ;
and I bequeath to my son Newit, at the death of my said wife, the
tract she may prefer to occupy.” The question from this clause is,
what lands were disposed of by it? I contend it is all his lands, ex-
cept the two hundred acres directéd to be laid off into town lots,
becauss the objects the testator had in view in laying. off the town
into lots,-and selling the same for the payment ¢ of his debts and
liabilities,” aré utterly inrconsistent' and incompatible with devising.
the same away to his sons. And the expression, ¢ all my lands,’
must be understood to mean, except the two hundred acres reserved
for the town. Should it be contended that the expression, ¢ all my
lands,” will embrace the two hundred acres to be laid off into town
lots, leaving the executors power to sell so much of it as would pay -
the debfs of the testator: the answer to that argument is, that the
lands devised to his sons “are to be appraised, valued, and divided
when Westley arrives at the age of twenty-one“years.”” The time
fixed on’ for a division of the land would, in all probability, arrive
before the debts and liabilities of the “testator would he paid-off; ér.
even knowng for aught the court knows or can know, on the de-
murrer, Westley might have been, at .thé -death of the testator,
within- one or two years of twenty-one, (which was the fact,) and -
thereby leave no time, or at least not sufficient time to ascertain his
‘debts and pay them off, and settle all his liabilities, before ¢ the
lands were to be appraised, valued, and divided.”, "When Westley
might arrive at twenty-one years of age the persons appointed fo
appraise, value, and divide the lands would not know what portion
of the lots would be required to be sold ta pay the debts. The
above reason excludes the idea that he intended to deviseé said lots,
or any, of them, to his'sons. The whole amount of the debts of the
testator, as settled by the coyrt in August, 1829, was $38,704 16.
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The laying off the town was- a mere experimeént of the testator to
enable his executors to meet his debts and liabilities. It might suc-
ceed and pay his debts, and thén again it might fall far short,
These experiments of new towns to raise funds are as uncertain and
precarious as lotteries. And hepce it never entered into the design
of the testator to will away the unsold lots, after the debts were paid;
and to fix-on a'time certain, when the power of.the executors to sell
should cease, because it must cease ‘“when appraised, valued, and
divided.” There is anothér argument growing out of the third
clause of the will, which I deem conclusive in favour of the position
1 contend for. The testatorhad two tracts of land, one in the Open
Woods, and oné on the Mississippi. His wife had a right from-the
will to select which she chose for her residence ; but the town part
of the river tract was expressly reserved, and was not within: the
devise to*her. Suppose she had selected the river tract, then Newit,
the son of the testator, was to have that tract ¢ which she may pre-
fer to occupy ;”’ and Westley and William the- other tract, to Wit,
the Open Woods. If the wife of the testator bad selected the river
tract, then, at her death, what would Newit Vick take? Just what
she selected to occupy, no more or less. For if more was intended,
that is the residue of the river tract, if she had sélected it, why with-
hold that-part from him until she died, when she by the will had no
claim to it? It surely is not compatible with the fair exposition and
interpretation of the will to say, that if Mrs. Vick selected the river
tract, then Westley and William would be entitled to the Open
Woods, and also the two, hundred acres off of the upper end of the
uppermost tract, which was lajd off into town lots. Besides, West-
ley and William were to have the other part of the tracts unclaimed
by his wife Elizabéth. The construction of the will contended for
on the other side, just amounts to this, that Westley and William
Vick took the two hundred acres which -were to be laid off in lots,
without the wife of the testator or his son-Newit having any claim to
that part. Then why use the words ¢ unclaimed by my wife Eliza-
beth,” if she had no claim from the will? "Dhie word  unclaimed”
clearly proves that the testator gave no lands to Westley and Wil-
liam, except sueh lands as the wife of testatar had the right to claim
as her future-residence, if she chose. i o

The last clause 1 the will has these words interlined and under-
scored, ““for the use and benefit of all my heirs.” These words
have ro-meaning in them, if it be only iritended that by the sale of
his lots 4o take the burdey of the payment of his debts off of his
personal estate, and that in that way it would be for the benefit
of all his heirs, as all are to have an equal share of that, because
that would have been the éffect and operation of that clause with-
“out the interlineation of the above words. The clear meaning is,
the town lots are for the benefit of all my heirs. By adding the
word ““and” before the word 1f{or,”‘ then it would read thus:

’ 2
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¢ and for the use and benefit of all my heirs.” The word “and”
“added wauld free the will from all ambiguity and uncertainty, and
then the interlineation, which was inserted with deliberation, will
have some meaning, otherwise it has none; all words and parts of a
will shall have some meaning, if by any sensible construction of the
will the same can be dope. It is ecertain that the interlineation wds
inserted after the will was wrote, and the necessity of it was suggested
upon the last reading, before signing, which shows that the testator
-deemed the interlingation essential to carry out his meaning. The
fact is, it is well remembered by all present, who are-yet alive, that
on the reading of his will, one of the daughters of the testator asked
him if his daughters weré to have an interest in the town lots; upon
the testator answering in the affirmative, she replied, to clear the will
of all doubt, the interlineation had better be made, which was ac-
cordingly done. I am aware that these facts are inadmissible, but at
all events the interlineation goes to show that something of the kind
did occur. There is yet another question; the wife of the testator
died in about ten minutes after her husband, and was, from the death
of the testator, until her death, incapable of making a seléction of the
place of her {uture residence, and never made any, or attempted to
make any.

If the town lots passed by the will of the testator to his sons; then
Newit Vick is entitled to one-third  His dfswer is a cross-bill, and
should have been retained, and, upon a final hearing, one-third allot-
.ted to him, T will refer the court to thelaws of Mississippi, to show
that all the legitimate children inherit equal share au:.l share alike,
and also to Swinburn, 20, 21, 22, 638, 639. The meaning of the
testator is all that is sought after by the judges. There is another
principle of law uniyersa%ly admitted to be correct. that heirs are not
to be disinherited by a doubtful construction.

Crittenden, for defendants in error, laid down the following pro-
positions: X '

1. That (subject to an estate for life to his wife) “all” the lands
of the testator are devised to his sons, in exclusion of his danghters.

2. That the lpst clause of the will does not affect the devise to the
sons, otherwise than by creating a charge upon the town lots for the
payment of debts, thereby exonerating and preserving the personal
estate for the use and benefit of all the parties to whom it had.been
bequeathed. And those debts being paid, (as appears by confession
of the. compldinants,) the encumbrance is discharged, and no ground
of interest or complaint left to the complainants.

* 8. That if any right or tifle, other than above supposed, was de-
vised to the complainants, it is expressly limited and confined to the
¢“town lots now laid off, and hereafter to be laid off,”’.&c. By the
bill, it appears that the Jots laid off byhe testator were sold by him,
and that no others were thereafter laid off by the executors, to whose
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discretion it was confided; so that there are no lots to which any
right or claim of the complainants can attach. .- .

4, That Lane’s appointment as administrator “was illegal and
void; and, if not, that he had no right to exercise the power and
discretion confided in'the executors of laying off and selling town
- lots; and that his laying off lots can confer no right thereto upon the

complainants. ) )

5. That the construction of the will insisted on in the 1st and 2d
of the above propositions, and the points stated in all the foregoing
propositions, have been, in substance, so decided and settled by the
Supreme Court of the state of Mississippi, and that decision will be
regarded as conclusive in this court, according to its well established

- principles. . ) .

On the 1st proposition, he cited 10 Wheat. 159; 8 Wheat. 535;
12 Wheat, 162, 168, 169; 5 Peters, 155; 16 Vesey, jun., 446;.
3 Mass. 381; 3 Bibb, 349; 4 Johns. Ch. 365: and in support of
the 5th proposition, 1 How. Miss. Rep. 379, 442; United States v.
Crosby, 7 Cranch. 115; 9 Wheat. 565; 10 Wheat. 202,

Mr. Justice McLEAN delivered the opinion of the court.

This case is brought here by an appeal from the decree of the
Circuit, Court for the district of Mississippi. .

The complainants under the will of Newit Vick, late of the state
rof Mississippi, deceased, claim certain interests in a tract of two
hundred acres of land, on which the town of Vicksburg is laid off.
In the bill various proceedings are stated as to the proof of the will,
the qualification of one of the executors named in it, the ‘death of
the executrix, and the refusal of one of the executors named to
qualify ; that the executor who- qualified was afterwards removed,
with his consent, and Lane, the complainant, appointed administra-
tor, with the will annexed ; that acting under the will, the adminis-
trator laid off the town of Vicksburg, sold lots, and-paid the debts
of the deceased ; that there yet remains certain parts of the above
tract undisposed of; and that his power as administrator to sell the
unsold Jots is questioned. ' '

The defendants are represented as being interested in the above
tract, as devisees and as purchasers; and the complainants pray
that the court would decree a partition of the lots, commons, and
Levee street, to be made between them and the other devisees of
Newit Vick ; and that said claimants shall be put in possession, &e. ;
or that said property may be sold, &c., as- shall best comport with
the intent of the testator. )

. The defendants favourable to the object of the bill answered ; the
others demurred to the bill, which was sustained on the hearing,
and the bill was dismissed, from which decree this appeal was taken.

The decision of this case depends upon the construction of the
will of Newit Vick,. It was proved the 25th of October, 1819,
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Every instrument of writing should be so construed as to effectu-
ate, if practicable, the intention of the parties to it. This principle
applies with peculiar force to a will. . Such an instrument 15 gene-
rally drawn in the last days: of the testator, and very often under
circumstances- unfavourable to a calm consideration of the subject-
matter of it. The writer, top, is frequently unskilful in the use of
language, and is more or less embarrassed by the importance and
solemnity of the occasion. To expect much system or -precision
of laffjguage in a writing formed under such’emergencies, would
seem to be unreasonable, And it is chiefly owing to tbese causes
that so many-controversies atise under wills. \

" In giving a construction to a will, all the parts of it should be
-examined and compared ; and the intenticn of the testator must be
. ascértained, not from a part, but the whole of the instrument. -
By the second paragraph of the will under eonsideration, the

testator bequeaths to his wife one equal share of his personal pro-

perty, to-be 'divided between her and her.children. This would
givé to his wife one-half of his personal estate. Butthe succeedin,

paragraph ‘qualifies this bequest so as to give to his wife a share o

the personal property.equal only to the amount received by each of

his children. This shows a want of precision .in the language.of
the tvhjrill, and that one part of it'may be explained.and qualified by

another. N .

In the second paragraph, the testator devises to his wife; during
her natural life, “the tract of land at the Open Woods, on which he
then resided, or the tracts near the river, as she might. choose, re-
serving two hundred .acres on ‘the upper part of thé uppermaost: tract.
to be laid off in town lots, at the discretion of his executrix and
executors.” ) o

This discretion.of his executrix and executors,.referred “to the
plan of the town, and not to'the propriety of laying it off. * The .
testator had determined that a.town should, be established, and re-
served for this purpose the-above trdct of two- hundred acres;- ¢ fo

-be laid off in town lots:”., -

" The testator next disposes of his personal property to mswife and

children ; and he says, to my sons one equal part of said persenal .

estate as they come of age, together with all my lands, all of which

lands I wish to be appraised, valued, and divided, when my son
. Westley arrives at the age of twenty-one years; the said Westley
having-one part, and my son William having the other part, of the
tracts unclaimed ‘by my wife Elizabeth ; and I bequeath to my son

Newit, at the death of my said wife, that tract which she may prefer

to occupy. .I wish it to be distinctly understood, that that part of

my estate .-which my son Hartwell has received, shall be valued,
considered.as his, and as a part of his portion of my estate?

By these-devises, Newit, on the death of his mother, was to have
the traet selected by her for her residence. She died, it is admitted,
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in a few minutes after the decease of the testator, so that no selection
of a residence was made by her. But this is not important as re-
gards the intention of the testator. What lands did he devise to his
sons Westley and William? The answer is, the land unclaimed by
the wife of the testator. His words are, ¢ Westley having one part,
and my son William having the other part, of the tracts unclaimed
by my wife Elizabeth.”” But what tracts may be said to come under
the designation of “tracts unclaimed by my wife?” The land
which, ander the election given to her in the will, she might have
claimed as a residence, but did not. -

This claim by the widow was expected to be made shortly after
the decease of the testator, as by it her future residence was to be -
established. If she selected the river land, then the Open Woods
tract was to go, under the will, to Westley and William ; but if the
Open Woods tract were selected by the widow, then they were to
have the river land. This devise being of the land unclaimed by
. .the widow, presupposes her right to have claimed- if in the alterna-
tive under the will. It did not include the town tract, for that was
expressly reserved by the testator from the choice of his wife. That -
this is the proper limifation of the devise to Westley and William, .
seems to be,clear of doubt.

To Hartwell was devised the tract on which he lived, and which
" was to be valued. . )

These are the specific devises of his lands, by the testator, to his
four sons.. The tract of two hundred acres reserved for the town
is not affected by them. Did this tract pass to his sons under the
. general devise of his lands to them, in the third paragraph of the

will? That point will be now examined. The words of the testa-

_tor aré, “and to my sons one ‘equal part of said personal estate as
they come of age, together with all, of my lands, all of which lands
-I wish to be appraised; valued, ard divided, when my son Westley
" arrives at the agé of twenty-one years.” The words “all of my
lands,” unless restricted by words with which they stind connected,
or by some other part of the will, cover the entire real estate of the:
testator, But these words are restricted by the part of the sentence
which follows them, and also in other parts of the will.-

¢ All of which lands I wish to be appraised, valued, and divided,
when my son Westley arrives at the age of twenty-one years,” fol-
low the words ¢ all of my lands,”” and show that the tract of tWwo
hundred acres was not intended to be included in this general de-
vise. Such an intention was incompatible with the reservation of -
this tract for a town. In the second clause of the will are the
words, ““reserving two hundred acres, however, on the upper part
of the uppermost tract, to be laid off in town lots.”” Now the tes-
tator could not have intended, in the next clause, to direct that this
tract should be valued and divided among his sons. This would

be repugnant to the authority given to his executors to lay off a
Vor. %.——60 el %In 2 : : Y
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town, and would have been an abandonment of whatappears, from
the last clause in the will to have been, with him, a favourite. objéct.
Did he intend the tract of two hundred acres should be valued and
divided among his sons, which he directed in another part of his
will to be laid off into town lots and sold by his executors? So
great an inconsistency is not to be inferred. The general devise to
his sons,  of all his lands,” was limited to the lands which he di-
rected to be valued and divided among his sons. This cannot be’
controverted; for it is in the very words of the will, and does’not
depend upon inferénce or_construction. -The ‘special sdevises to,
each of his sons, which follow the general devise, also; in.effect,
limit it. These devises coverall the real property. of the testator,
except the town tract, and show what he meant ¢ by all his lands.”
He intended all his lands which he subsequently and specielly de-

vised, and not the tract which, in-the will, he had, previously re- -
" served and afterwards disposed. of. '

In the next clause of the will the testator expresses his wish; that
the aforesaid Elizabeth should keep together the whole of his pro-
perty, both real and personal, (reserving the provisions bgfore‘made,g
for the raising, educating, and benefit of the before-mentione
children. . ’ ) .

These exceptions refer to the share of the personal property which
.each child was to receive when married, or at full- age, and to the
land appropriated for the town. ~ -

‘We have now arrived at the last clause of the will; undef which
clause this controversy has arisen. The testator has ‘made provision -
for his wife, by giving her a life-estate in one of two tracts of land
as she might select, and an equal share, with each child, of the per-
- sonal property. To his sons, in addition to his share in the person-

alty, he has given to each a portion of his real.estate. He has
made no disposition of the tract reserved for a town, but -proceeds
to do so in the following and closing paragraph of the will.

¢ wish my executors furthermore- to .remember that the town
lots now laid off, and hereafter to be laid off, on the aforementioned
two hundred acres of land, should be sold to pay my just debts, or
other engagements, in preference to any other of my property for
the use andg benefit of all my heirs.”

This clause is: construed, by the appellees, to be a charge on the -
two hundred acres of land for the payment of the debts of the tes--
tator only. ~ And that the authority to the executors to sell lots, is
limited to this object. That as the personal property bequeathed
to bis heirs was first liable for the debts of the deceased, the charge
on this tract may wéll be said, in the language of the will, to be
¢ for the use and benefit of all his heirs.”

That there is plausibility in this- construction is admitted. . It’
may, at first, generdlly, strike the mind of the reader as redsonable
and just. But a closer investigation of the structure of the para:
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graph, and a comparison of it with other parts of the will, with the
view to ascertain the intention of the testator, must, we think, lead
to a different conclusion.

If the object of the testator had been, as -contended, merely to
charge this tract with the payment of his debts, would the words,
“for the use and benefit of all my heirs,” have been inserted? The
sentence was complete. without them. Théy add nothing toits
clearness or force. On the conirary, if the intention of the testator
was to pay his debts only, by the sale of lots to he laid off, the
words are surplusage. They stand in the sentence, disconnected
with other parts of it, and, consequentily, are without an object.

The testator directed that the town lots should be sold to pay his
just debts, “in preference to any other of his property.”” “This
released his personal property, which he had bequeathed to his
children, from all Liability on account of his debts. Anrd on the
hypotheses that he only intended to do this, why should the above
words have been added. They were not carelessly thrown inte the
sentence whén it 'was first written. From the will, it appears they
were interlined. This shows deliberation, and the exercise of judg-
ment. Without this interlineation, the lots were required to be sold
to gay debts, in preference to other property, in language too clear
to be misunderstood by any one. ¥ could not have been misun~
derstood, either by the testator or: the writer of the will. But, as
the paragraph was first written, it did not carry out the intention of
the testator. * To effectuate that intent, the intérlineation was made.
The words, ¢ for the use and benefit of all my heirs,” were inter-
lined. Does this mean nothing? This deliberation and judgment?
‘Were these words added to a sentence perfectly ¢lear, and which
charged the -land"with. the payment of the debts of the testafor,
Yithout any object? Were they intended to be words of ‘mere
surplusage and without effect? Such an inference is most unrea-
sonable. It does violence to the words themselves, and to the
circumstances under which -they were introducéd. No eourt can
disregard these words, or the inanner of their introduction.

The testator was not satisfied with the direction to his executors
to sell lots for the payment of his debis, but he adds, ¢ for the use
and benefit of all-my heirs.””> By this he intended, that the: lots
should be sold for the payment of his debts; and ¢for the use and
benefit of all his heirs.”” The.omission of the word azid has given
rise to this controversy. ' Had that word been inserted with the
others, no doubt could have existed on the subject. ~ And its omis« -
sion is reasonably accounted for, by the fact .of the interlineation.
On such occasions, more attention 1s often paid to the matter to be
introduced, than to the word®which connects it with the sentence.
That the lots should be sold ““for the use and benefit of all his
heirs,” after the payment of his debts, is most reasonable; but it
cannot, with the same propriety of language, be said, that the debts
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of the testator were to be paid ¢for the use of all his heirs.”” The
word use imports a more direct benefit, That the phrase was used
in this sense we cannot doubt. ,

The clauses in the will preceding the one which is now under
consideration have been examined, and no disposition is found -in
any of them of the town tract. - And if it be not disposed of in
this last- paragraph, after the paymentof the debts, the remaining
lots or their proceeds will descend- generally to the heirs of the tes-
tatdr as personal property. The law-will not disinherit the heir, dn
a doubfful devise. But we think the. testator intended that the tract
of two hundred acres should be laid.out in lots and sold, ¢ for the
use and benefit of adl his heirs,”” and ¢¢ the payment of his debts and”
other engagements.” )

" This construction of the'will is strengthened by its justice to all
the parties interested. That the testator intended to give to his sons
a much larger part of his property than to his daughters, is evident.

_He gave to his sons an. equal share, with his daughters, of his per-

sonal property. But did he intend to'cut off his gaughters from all
interest in his real. estate? He could not have had the heart of a
dying father .to have: done so. He did .not act unjustly to his
dg':l.n hters. They, equally with his sons, were devisees of the pro-
ceeds of the town lots, after the payment of all just debts and other
engagements. . L

t is insisted that the construction of this will has been conclu-

vely settled by .the Supreme Court of Mississippi, in the case of
Vick et al. », The Mayor and Alderman of Vicksbu:g, 1 How.

379. ’ .

“The parties in that case were not the same as those now before
‘this court; and that decision does not “affect the interests of the
complainants hiere. The question before the Mississippi court was,
“whether certain grounds, within the town plat, had been deficated
‘to public use. The constraction of the will was incidental to the
main-object of the suit, and of course was not binding on any one
claiming under the will, With the greatest réspect, it may be pro-

“per to say, that this court do not follow the state courts in their
 construction of a will or any other instrument, as they do in the
construction of statutes. } )

‘Where, as in the case.of Jackson v. Chew, 12 Wheat. 167, the
construetion of ‘a will had been settled by the highest courts of the
state, and had long been acquiesced in as a rule of property, this
.court would follow it, because it had become a rule of property.
The construction of 2 statute by the Supteme Court of a state is
followed, without reference to the interests it may affect, or the par=
ties to the suit in which its construction was involved. But the
mefe eonstruction of a will by-a state court does not, as the con-
struction of a statute ofthe state, constitute a_rule of decision for the
‘courts of the United States. Inthe case.of Swiftv. Tyson, 16 Peters, 1,
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the effect of the 34th section of the Judiciary Act of 1789, and the
construction of instruments by the state courts, are considered with’
greater precision than is found in some of the preceding cases on
the same subject.

The degree of the Circuit Court is reversed, and the cause is
remanded to that court for further proceedings.

Mr. Justice McKINLEY, .

In this case I differ in opinion-with the majority of the court, not,
only on the- construction of the will, but upon a quéstion of much
geater importance, and that is, whether the construdtion given. to

is will by the Supreme Court of Mississippi is not binding on this
court? I will proceed to the examination of these questions in the
order in which I have stated them; and to bring into our view all
the provisions of the will, which dispose of the real estate of the tes-
tator, I will state them in the order in which they stand in the will,
unconnected with other provisions not necessary to aid in constriing
those relating to the real estate. - o

After the introductory part of the will, and providing for his fune-.
ral, the testator proceeds to dispose of his estate thus: ’

“Secondly, I will apd bequeath to my beloved wife, Elizabeth
Vick, one equal share of all my personal estate, as is to be divided
between her and all my children, as her own right, and at her own
disposal during her natural life; and also for the term of her life on
earth, the tract of land -at the Open Woods, on which I now reside,
or the tracts near the river, as she may choose; reserving two hun-
dred acres, however, on the upper part of the uppermost tract, to
be laid off in town lots, at the discretion of my executrix and exe-
entors, - ’

¢¢Thirdly, I will and dispose to each of my daughters, one equai
proportion with my sons .and wife, of all my personal estate, as
- they come of age or marry; and to my Sons one equal part of said
personal estate, as they come of age, together with all of my lands;
“all of which lands I wish to be appraised, valued, and divided,
when my son Westley arrives at the age of twenty-one years; ‘the
said Westley having one part, and my son-William having the other
part of thie tracts unclaimed by my ‘wife, Elizabeth; and I bequeath’
to my son Newit, at the death of my wife, that tract which she may
prefer to occupy. I wish it to be distinctly understood, that that
part of my estate which my son Hartwell has received, shall be-
valued, considered as his, and as part of his portion of my estate.
. “Fourthly, It is, however, furthermore my wish that the afore-

said’ Elizabeth should keep together the whole of my property, both
réal anc personal, reserving the provisions before made for the rais-
ing, educating, and benefit, of the before-mentioned children.

wish my executors, furthermore, to remember that the town lots now.
Taid off; and hereafter to be laid off, on the aforementioned two hun-
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dred acres of land, should be sold to pay my just debts, or other &fi-
gagements, in preference to any other of my property, for the use and
benefit of all my heirs.” ’

An inquiry which lies at the threshold ‘of this investigation, is,
what was the meaning and intention of the testator in reserving the
two hundred acres of land, ““to be laid off in town lots?” .

Did he intend this tract, of two hundred acres, should not pass by
his will, under the general description of “all.my lands?” Or did
he mean simply that it should be reserved from the use of his wife, in
the event she selected the river tracts in preference to the Open
Woods tract? Or did he intend, as the majority of the court have
decided, that it should be reserved to be sold by his executors, for
the purposes of paying his just debts and other engagements, +¢ and”
to increase the legacies of his daughters? To the last construction
there is a very material objection. The power of the executors to
sell the lots laid off, and to be laid off, on the two hundred acres, is

. ot absolute, but- contingent. The testator_did not direct that any
of his property, real or personal, should be'sold for the purpose of
paying his debts, or for any other purpose. But his meaning and-
intention, as manifested by: the language émployed, is, that if, in the
administration of his estate, it should become necessary to sell any
portion of it for the payment of his debts or other engagements, he
wished his executors to remember that the téwn lots then laid off,
and thereafter to be laid off, should be sold ¢“in preference to any
~other of (his) property.”

If the debts and other engagements could have been satisfied
without a'sale of thelots, the executors would have had no power
to sell them for any purpose whatever; and the words “for the use
and’benefit of all my heirs,” would have been inoperative for the
purpose to which they have been applied; and the bounty, which it
is suppdsed by the court a father’s heart could not withhold from
‘'his daughters, woilld have been entirely defeated ; and in that'event,

- the interpolation of the word ¢“and,” which has been supplied by
the court, could not have conferred on the daughters the lots, nor
the proceeds of the sale of them. But conceding the power to sell
the lots for the payment of the testator’s debts, do the words ¢ for
the use and benefit of all my heirs,” give any aythority to the exe-
cutors to_sell the remainder of the lots, after paying the debts, or any
right to the heirs to receive the proceeds of such sale? - '

The court seem to admit, by their reasoning,,that these words
alone give no right to the heirs to claim the proceeds, nor power to.
the executors to sell the remainder of the lots, and, therefore, they
have supplied the word “and,” to unite the power granted to sell
.for the payment of debts, with the words ¢ for the use and benefit
of all my heirs,”” which, they say, completes the right to receive the
proeeeds. If the court have the right to- alter the will, and then
give construction to it, they may make it-mean what they please.
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But I deny the power of the court, in such a case as this, to add the
‘word ““and.” The rule 5 understood to he this: where there is a
supposed mistake or omission, all the court has to do is to see whe-
ther it is possible to reconcile that part with the resf, and whether it
is perfectly clear, upon the whole scope of the will, that the intention
cannot stand with the alleged mistake or omission. Mellish v. Mel-
lish, 4 Ves. 49.. 1t appears to me these words are perfectly con-
sistent with the other parts of the will, and are by no means repug-
nant to the main intention of the testator, but perfectly consistent
. therewith. :
His intention, as manifested by all the provisions of the will, ap-
pears to be, to divide his personal estate equally among his sonsand
dau%hters and his wife, and to divide all his real estate, or lands,
equally among his sons. That he intended each son to take an equal
part of his lands, is proved by the direction to have "each portion
rvalued. That half of the Open Woods tract was not equal in value
to the two river tracts, ex¢luding the two hundred acres to be laid
off into lots, is clearly proved by the will itself; because the testator’
gives his wife her choice of the Open ‘Woods tract, or the two tracts
on the river; and whichever she selects is, at her death, to go to’
his youngest son, Newit, and the other to.be divided between his_
sons Westley and William; and he further directs that the part-
which his son Hartwel had received, should be valued, considered
his, and as part of his portion of the estate. Here is a clear and un-
. equivocal intention manifested to give to each son an equal portion -
of his real estate; and it is as clearly mahbifested that the specific
portions ‘ﬁiven are not equal. To maintain the construction given
to the will by .the court, the two hundred acres are éxcluded from
the devise of all the testator’s lands to his sons. And the question
arises, and ox{ght to have been decided, how are these portions to be
equalized?” If the two hundred acres passed to the sons by the de- -
vise, subject to the payment of debts, then a reaspnably certain con-
tingent means was afforded for equalizing the portions, by dividing
and valuing the lots not sold to pay debts, to make up deficiencies.
This view alone is sufficient to-satisfy my mind that all the lands
passed to the sons by the general words, “all: of my Iands, all of
which Jands I wish to be appraised, and valued, and divided, when
my son ‘Westley arrives at the age of twenty-ane years.”” Can the
words ¢ for the use and benefit of all my heirs,”” which in themselves
contaih no positive words of grant, control the previous, positive,
and unconditional,-grant of all his lands to his sons? Tt appears to
me to be impossible to give such controlling influence to such words,
upon any of the knpwn -and establisned rules of construction; an
especially when they admit of a different interpretation, by whic
they _wlould stand in perfect harmony with the other provisions of
the will. - : .
The-accounts settled by the executor, with the Orphans’ Court,
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and which are part of -the record exhibitéd in the bill of complaint,.
show that hetween twenty-five thousand and thirty thousand,dollags
of the debts of the estate were paid by the procgeds of the cotton
erops; which proves that a large pottion of the personal estate con-
sisted of slavés. - Is it not réasonable, therefore, to suppose the tes-
tator had in his mind the ‘disadvantages that would result to all his
children,”if he should leave his slaves liable to be sold for the pay-
ment of his debts;. when he ordered the lots, which were unproduc-
tive, to be sold for that -purpose, ¢in preference to any. other of his
property” which was productive? Acting upon this view of his af-
%ixs, is it at all surprising that'he should have inserted in his will, even

y interlining, the words, ¢ for thé. use and, benefit of all my heirs,”
that being the reason which induced him to charge the debts upon
the town-lots? :

. 'But putting out of view all extraneous considerations, can the con-
struction given by the court to this part of the will be sustained upon
principle? Executors have no authority to sell real ‘estate, unless

" the power to sell, and the purpose of the. sale," are.expressed in

the will. Therefore the court cannot infer, from a power expressly

-granted to sell the estate for one purpose, a power to sell it for ano-

ther purpose not granted; Hill v. Cook, 1.Ves. & Beames, 175. In

- the case under’ consideration, the only authority given by the will to

* gell the town lots, was for the payment of debts; and there-the power
"of the executors to sell any portion of the estate termihated. When

- they had-sold as many of the lots as were necessary to pay the debts,

the remainderfell into the general devise of all the lands of the tes-

tator to his sohs; and the purposes of the testator, in relation to his
real-estafe, -were accomplished, according to his plain intention,

_ when'all the provisions of the will are taken together. -

- 'To reserve the remainder of the'lots froni the general devise, and

to give effect to the interlined. words, different from their plain

meaning, in the connection in which they stand with the other pro-
visions of the will, the court revive the exhausted power of sale,
and give capacity to all the heirs to take the proceeds of the sale of
the remainder of the lots, by inserting the conjunction ¢ and” be-
tween the power to sell the lots for the payment of debts and the
interlined words ; ‘thereby changing the meaning of the whole sen-

tence. This certainly ismot construing the will ; but itis making a

will; and giving this. portion of the testator’s estate to his daughters,

which he plainly intended for, and gave to, his sons." ’
[This will was brought in question before the High Court of Er-
rors and Appeals of.the state of Mississippi, in the case of Vick and

‘others ». The Mayor and Alderman of Vicksburg, 1 How. Mis.

Rep. 442, The question beforetirat court was, whether the land in

controversy had been dedicated by Newit Vick, in his lifetime, to
public purposes, or passed to, and was vested in’his devisees by his
will; and 1t is a part of the same land in controversy in the case
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before this court; the court of Mississippi having concurrent -ju-
risdiction- of the subject-matter with this ¢ourt, Eecided,-'that the
whole of the real estate was devised to the sons-of Newit Vick, de-
ceased ; and that his daughters were entitled to no part of the lots,
nor any part.of the proceeds of the sale of them. According to the
Constitution and laws of the United States and previous decisions
of this court, I think this court‘was bound to follow the decision of
that court upon the construction of the will.

The 24 section of the 3d article of the Constitution of the United
States declares, ¢ The judicial power shall extend to all cases in
law and -equity arising under 4his Constitution, the laws of thé United
States, and treaties made or which sha]l be made under their autho-
rity ; to all cases affecting ambassado.s, other public ministers, and
consuls; to all cases of admiralty and maritime jurisdiction ; to con-
troversies to which the United States shall be a party ; to controver-
sies between two_or more states, between citizens of different states,
between citizens of the same state claiming lands under grants of .
different states, and. between d state or -the - eifizens: thereof and
foreign states, citizens, or Subjects.” . In these three latter classes
of cases, the jurisdiction of the courts of the United States is concur-
rent with the state courts. In this case it originated -between citi-
Zens of different states, and is, therefore, concurrent with the courts
of Mississippi. Before the jurisdiction here conferred on the courts
of .the United :States could be exercised, it was necessary - their
powers and authority should be established and defined by law,
And accordingly, by the 34th section of the act of Congress of the
24th of September, 1789, it is enacted, ¢ That the laws of .the
several states; except where the. Constitution, treaties, or statutes of
the United States shall otherwise require or provide, shall be regarded
as rules of decision in irials- at common law in the courts of the
United :States, in cases where they apply.” The purposes for which
jurisdiction was given %o -the courts of the United States between
citizens of .different states in ordinary matters of controversy, be- .
tween citizens of the same- state clajiing lands under grants from
different states, and between an alien and a citizen of a state, was to
give in each of these cases, at the option of the plaintiff, a tribunal,
presumed to be free from any accidental state prejudice-or partiality,
for the trial of the cause. )

And when Congress defined the powers of the courts of the
United. States, they directed, that the laws of the-severat states
should be regarded as the rules of decision’ in suits at common law, -
in cases where they apply. And updn these ‘principles, with few,
if any exceptions, has this court acted from the commencement of
the government down to the present term of this court. That they
should continue so to act, is of great importance to the peace and
harmony of the people of the United States. If the state judicial

“Vou. HI.—61 2s ,
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tribunals " establish a rule, governing titles to real estate, whether it
arise under statute, deed, or will, and this court establishes another
and a different rile, which of these two rules shall prevail ? They
do not operate like two equal powers in physics, ane neutralizing the
ather; but they produce a contest for success, a struggle for vie-
. tory-;'ﬂand in such a contest it may easily be" foreseen which will
revail.
P The state courts have unlimited jurisdiction over all the persons,
and property, real and personal, within the limits of the state.- And
as often asthe courts of the United States have it in their power, by
their judgments, under their limited jurisdiction, to turn out of the
possession of real estate those who have been put into it by the
- judgment of the highest court of -appellate jurisdiction of the state,
-50 often that possession will be restored by the same judicial state
power. To avert such a_eontest, and in obedience to the act of
Congress before referfed to, this court have laid it down, in many
cases, as a sound and necessary. rule, that they should follow the
state decisions establishing rules and regulating titles to real estate.
And in the following cases they have applied the rule to the
construction of wills, -devising real estate. In Jackson v, Chew,
12 Wheat.. 162, the principle 1s fully maintained. In that case the
court say, ¢ The inquiryis very much narrowed by applying the rule
which has uniformly governed this court, that where any principle
of law; establishing a rule of real property, has been settled in the
state courts, the same rule will ‘be applied by this court, that would
be established by the state tribunals. "This is a principle so obvi-
ously just, and so indispensably necessary under our system of t%o-
vernment, that it cannot be lost sight, of.” ‘The question in that
case arose upon the construction of a will devising land in New
York. In the ease of Henderson and wife . Griffin, 5 Peters, 154,
the eourt say, ¢ The opinion of the court in the case of Kennedy .
Marsh' was an able one; it was the judicial construction of the will
of Mr. Laurens, according to their view of‘the rules of the common
law in that state, as a rule of property, and comes within the princi-
ple adopted in Jackson . Chew, 12 Wheat. 153, 167.” These
_ cases are in strict conformity with the 34th section of the act of the
24th September, 1789,-above referred to.

There are many other decisions of {iis court applicable to this
case; some of them have followed a single decision -of a state
.court, where it seftled a rule of real property. And at the present
term of this court, in the case of Carroll ». Safford, treasurer, &e.,
it was held, that it was not material whether it had been settled b
frequent decisions, or a single case. From these authorities, it is”
plain, the jurisdiction of this court is not"wholly concurrent in this
case with the Supreme Court of Mississippi ; but in power of judg-
ment it is subordinate to that court, and, therefore, the construction
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given by that court to the will ought to have been the-rile of con-
struction for this court. .

Mr. Chief Justice Taney concurred in the-opinion of Mr. Justice
MeKivLey.*

Francis C. BLack axp Jaues CHAPMAN, PLAINTIFFS IN ERROR, 2. J. W,
Zacuarie & Co., DEFENDANTS. .

. When a creditor, residing in Louisiana, drew bills of ¢ichange upon his debtor, |
residing-in South Carolina, which hills were negotiated to a third person and
accepted by the'drawee, the creditor had no right to lay an attachment upon
the propérty of-the debtor, until the bills had become due, were dishonoured,
and taken up by the drawer. . ) -

By the drawing of the bills a new credit was extended to the debtor for the time
to which thiey run. . .
The laws of Louisiana, allowing attachments for debts not yet due, relate only

_ - to absconding debtors, and do nci embrace a case like the above.

The'legal title to stock held in corporations situated in Louisiana, does not pass
under a general assignment of property, until the transfer is completed in the
mode’ pointed out by the laws of Louisiana, regulating those corporations.

But the equitable title will pass, if the assignment be sufficient to transfer it by
the laws of the state in which the assignor resides, and if the lJaws of the
state where the corporations exist do not prohibit the assignment of equitable
inferests in stock. Such an assignment will bind all persons who have

‘notice of it- -

The laws of Louisiana do not prohibit the assignment of equitable interests 1
the state by residents of other states. .

Personal property has no locality. The law of the owner’s domicil is to deter-
mine the validity-of the transfer or alienation thereof, unless there is somé
positive or customary law of the country where it is found to the contrary.

Tis case was brought up by writ of error from the Circuit Court
of the United States for East Louisiana.

It was an attachment issued -originally by the Commercial Court
of New Orleans, (a state court,) against the goods and chattels,
lands and tenements, rights and moneys, effects and eredits, of
Black, at the instance of Zacharie. & Co., and rémoved, on the pe-
tition of Black, into the Circuit Court of. the United States.

Black resided in Charleston, South Carolina; and Zacharie & Co.
in New Orleans. :

In 1837, Black was the. owner of five hundred shares of the
capital stock of the New Orleans Gas Light and Bankihg Company,
and six hundred shares of the Carrollton Bank of New Orleans,
On the 31st.of May, in that year, he assigned to the Bank of South

* On the trial of this case, Mr. Justice Srory was absent; four of the judges,
therefore, raled the decision. '



